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(iii) Letter of credit for 10 percent of
the total contract price uncondition-
ally payable upon demand of the recipi-
ent subject to reduction during any
warranty period commensurate with
potential risk, and compliance with the
procedures for monitoring of disburse-
ments by the contractor.

(12) Section 85.37, ‘‘Subgrants.’’
(13) Section 85.40, ‘‘Monitoring and

reporting program performance,’’ ex-
cept paragraphs (b) through (d) and
paragraph (f).

(14) Section 85.41, ‘‘Financial report-
ing,’’ except paragraphs (a), (b), and (e).

(15) Section 85.44, ‘‘Termination for
convenience.’’

(16) Section 85.51 ‘‘Later disallow-
ances and adjustments.’’

(17) Section 85.52, ‘‘Collection of
amounts due.’’

(b)(1) With respect to the applicabil-
ity of cost principles, all items of cost
listed in Attachment B of OMB Cir-
cular A–87 which require prior Federal
agency approval are allowable without
the prior approval of HUD to the ex-
tent that they comply with the general
policies and principles stated in At-
tachment A of this circular and are
otherwise eligible under this part, ex-
cept for the following:

(i) Depreciation methods for fixed as-
sets shall not be changed without spe-
cific approval of HUD or, if charged
through a cost allocation plan, the
Federal cognizant agency.

(ii) Fines and penalties are unallow-
able costs to the IHBG program.

(2) In addition, no person providing
consultant services in an employer-em-
ployee type of relationship shall re-
ceive more than a reasonable rate of
compensation for personal services
paid with IHBG funds. In no event,
however, shall such compensation ex-
ceed the equivalent of the daily rate
paid for Level IV of the Executive
Schedule.

§ 1000.28 May a self-governance Indian
tribe be exempted from the applica-
bility of § 1000.26?

Yes. A self-governance Indian tribe
shall certify that its administrative re-
quirements, standards and systems
meet or exceed the comparable require-
ments of § 1000.26. For purposes of this
section, a self-governance Indian tribe

is an Indian tribe that participates in
tribal self-governance as authorized
under Public Law 93–638, as amended
(25 U.S.C. 450 et seq.).

§ 1000.30 What prohibitions regarding
conflict of interest are applicable?

(a) Applicability. In the procurement
of supplies, equipment, other property,
construction and services by recipients
and subrecipients, the conflict of inter-
est provisions of 24 CFR 85.36 shall
apply. In all cases not governed by 24
CFR 85.36, the following provisions of
this section shall apply.

(b) Conflicts prohibited. No person who
participates in the decision-making
process or who gains inside informa-
tion with regard to NAHASDA assisted
activities may obtain a personal or fi-
nancial interest or benefit from such
activities, except for the use of
NAHASDA funds to pay salaries or
other related administrative costs.
Such persons include anyone with an
interest in any contract, subcontract
or agreement or proceeds thereunder,
either for themselves or others with
whom they have business or immediate
family ties. Immediate family ties are
determined by the Indian tribe or
TDHE in its operating policies.

(c) The conflict of interest provision
does not apply in instances where a
person who might otherwise be in-
cluded under the conflict provision is
low-income and is selected for assist-
ance in accordance with the recipient’s
written policies for eligibility, admis-
sion and occupancy of families for
housing assistance with IHBG funds,
provided that there is no conflict of in-
terest under applicable tribal or state
law. The recipient must make a public
disclosure of the nature of assistance
to be provided and the specific basis for
the selection of the person. The recipi-
ent shall provide the appropriate Area
ONAP with a copy of the disclosure be-
fore the assistance is provided to the
person.

§ 1000.32 May exceptions be made to
the conflict of interest provisions?

(a) Yes. HUD may make exceptions
to the conflict of interest provisions
set forth in § 1000.30(b) on a case-by-
case basis when it determines that
such an exception would further the
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primary objective of NAHASDA and
the effective and efficient implementa-
tion of the recipient’s program, activ-
ity, or project.

(b) A public disclosure of the conflict
must be made and a determination
that the exception would not violate
tribal laws on conflict of interest (or
any applicable state laws) must also be
made.

§ 1000.34 What factors must be consid-
ered in making an exception to the
conflict of interest provisions?

In determining whether or not to
make an exception to the conflict of
interest provisions, HUD must consider
whether undue hardship will result, ei-
ther to the recipient or to the person
affected, when weighed against the
public interest served by avoiding the
prohibited conflict.

§ 1000.36 How long must a recipient
retain records regarding exceptions
made to the conflict of interest pro-
visions?

A recipient must maintain all such
records for a period of at least 3 years
after an exception is made.

§ 1000.38 What flood insurance re-
quirements are applicable?

Under the Flood Disaster Protection
Act of 1973, as amended (42 U.S.C. 4001–
4128), a recipient may not permit the
use of Federal financial assistance for
acquisition and construction purposes
(including rehabilitation) in an area
identified by the Federal Emergency
Management Agency (FEMA) as having
special flood hazards, unless the follow-
ing conditions are met:

(a) The community in which the area
is situated is participating in the Na-
tional Flood Insurance Program in ac-
cord with section 202(a) of the Flood
Disaster Protection Act of 1973 (42
U.S.C. 4106(a)), or less than a year has
passed since FEMA notification regard-
ing such flood hazards. For this pur-
pose, the ‘‘community’’ is the govern-
mental entity, such as an Indian tribe
or authorized tribal organization, an
Alaska Native village, or authorized
Native organization, or a municipality
or county, that has authority to adopt
and enforce flood plain management
regulations for the area; and

(b) Where the community is partici-
pating in the National Flood Insurance
Program, flood insurance on the build-
ing is obtained in compliance with sec-
tion 102(a) of the Flood Disaster Pro-
tection Act of 1973 (42 U.S.C. 4012(a));
provided, that if the financial assist-
ance is in the form of a loan or an in-
surance or guaranty of a loan, the
amount of flood insurance required
need not exceed the outstanding prin-
cipal balance of the loan and need not
be required beyond the term of the
loan.

§ 1000.40 Do lead-based paint poison-
ing prevention requirements apply
to affordable housing activities
under NAHASDA?

Yes, lead-based paint requirements
apply to housing activities assisted
under NAHASDA. The applicable re-
quirements for NAHASDA are:

(a) Purpose and applicability. (1) The
purpose of this section is to implement
section 302 of the Lead-Based Paint
Poisoning Prevention Act (42 U.S.C.
4822) by establishing procedures to
eliminate as far as practicable the haz-
ards of lead-based paint poisoning for
rental and homeownership units owned
or operated by a recipient. This section
is issued under 24 CFR 35.24(b)(4). The
requirements of subpart C of 24 CFR
part 35 do not apply to the housing cov-
ered under this section. Other provi-
sions of part 35 apply, including sub-
part H, Disclosure of Known Lead-
Based Paint and/or Lead-Based Paint
Hazards Upon Sale or Lease of Residen-
tial Property.

(2) The requirements of this section
do not apply to housing built after 1977,
0-bedroom units, units that are cer-
tified by a qualified inspector to be free
of lead-based paint, or units designated
exclusively for the elderly or the
handicapped unless a child of less than
six years of age resides or is expected
to reside in the unit.

(3) Further information on identify-
ing and reducing lead-based paint haz-
ards can be found in the HUD publica-
tion, ‘‘Guidelines for the Evaluation
and Control of Lead-Based Paint Haz-
ards in Housing.’’

(b) Definitions.
Chewable surface. Protruding painted

surfaces that are readily accessible to
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